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RECEIVED

U11211993
Ilafortl the

FBDERAL (~OMMUNICA.TIONS COMMISSION
W.shinqton, I).C. 20554

In the Matter of )
)

Implementation of Sections ot )
the Cable Television Consumer )
Protection and Competition Act )
of 1992 )
Rate Regulation )

To: The Commission

MM Docket 92-266

PETITION or PAlADIn. TILIYISIQM lfljTWORl« IHQ.,
roR PARTIAL RlcotfSIUIRAT'IOH AND/OR CLARIFICATION

I. Intrgdugtion and Bagkqr~~

A. The 8Ag»••te4 ClarificatiQn and/or Blgon.i4eratiQD

In accordance witb Sect~ion 1.429(d) of the Commi••ion's

rul•• , Paradise Television N.two%~k, Inc. ("Pl'N"),' re.pectfully

reque.t. that the Commi••ion reconsider and change and/or clarify

ona a.pect ot the leasad cOlllm.rctal ace... rule. adopted in this

proceed1ng. 2 That ••pect i. the impo.i~ion of a formula for

determining the maxiaum rat.. • cable operator may charg_ an

unaffiliated proqra.mar for laa.1ng a cable channel, a•••t forth

in Report and Order, Appendlx c, S 76.970.

First, appllcatior.. of t~. formula would allow cable

operators to ••t rate. tor leasing channel capacity 80 hiqh, it

would bar unaffiliated progE'a..er.a trom l.a.inq cabl. channals

PTN ls a Hawaii corporation. Jame. Karte. 1. a
.hareholder, dlrec*or, and c'fficer of PTIf. Mr. Kart•• has lIlore
than 30 yaars' experience lr~ the television industry. PTN l.a•••
a channel from the two CRlII operator. on the island of Maul for
the purpo.. of providlnq vi••! tor information and proqra_inq.
PI'M i. an unaffiliated leaseld ace:e•• user.

z Bapgrt An4 Or4er in II Dgskat Ng. 94-2'6, adopted April
1, 1993, rele.s.4 May 3, 19S'3, p\lbl18hed at 58 FeeS. Re9. 29736
(May 21, 1993) ("R.por~ and Order").



tor comm.rcial purpo.... Th1a Commi••ion should change it.

formula ~o set a maximum tix,ad rat. p.r sUbscriber applicable to

all cable sy.t.... Se~tinq a :maximum fixed rate per sub.criber

would promota cael. programminq d.iv.r.ity, the pri.ary int.nt of

conqre•• in e.tablishinq the maximum reasonable rate concept.

Second, application of the formula i. unclear in light

ot the multiple tier systems u••~. by cable operators, including

the cable operators from which P1~ lease. it. channel.. Hence,

it the cOllUlli•• ion i. to retain it. current formula, PTN

re.pectfully reque.ts thOlt the Cel_i••ion clarify how the formula

applies in the context of a 1llulti.pl. tier .y.te••

B. BI;oD.idlratiAD-ia-APprc~rilt.

S.ction 1. 429 of the cc»mmi••ion'. rule. sets forth the

standard. for I petition foz: reconsideration. Sub••ction (a)

provides that "any intere.t.:d pet-son" 1I\ay p.tition tor

reconsideration. PTM i ••uc:h an int.rested party.

S.ction 1.429(b)(3) provid•• that a pet1tion for

r.conaid.ration will be grar~ted where "[tlh. co_i••1on

determines that con.id.raticln ot the facts relied on 1. required

in the pUblic int.r••t."

Thi. p.tition i. I~'s first app.arance in this matt.r.

PTN learned of thia matter :·ust betore the C01ll1lli••ion issued its

Report and Order hereiD. P1~ is a small company operatinq 1n

Hawaii and i. not faailiar "ith the Commi••1on'. activities. PTN

only learn.d of the Report .and oraer after it blca•• involVed in

feeteral court litigation wit~h both cable operator. from which it

lea.e. cabl. channela.



As far a. PrN can .tet.rmin., no other co..ercial lea••d

acc.ss user hils appeared in 1:hi. proc••cHn9 t.o pre.ent

intormation about the real-llt. workinq. ot a le••ed acee••

prOCJTamm.r. P'l'N .ubm.it. tha'l: the fact. rai••d in this pet.ition

should be consid.r.d by the I~ommi••ion under 5 1.429 (b) (3)

becau•• it would be in the P'.1b.lic interest to do .0.
In this reqard, PTl~ notes that the commission made

••v.ral ret.r.nee. in its R~~ort and Order to the dearth ot

information r.gardinq r.al-lite commercial lea.ed ace•••

proqra1llJllers and not8C1 that its ruleswoulcl, accordingly, need to

be flexible and aubje.:t to c:~anq.. As an example:

[W] e did not :I:'eceive • largo.
r ••pon•• rel.'tine; to 1••••CS ace•••
i ••u... Thu., the rula. w. adopt
.hould be und'lrat.ood as a at.art.inC)
point that will need refine.ent
•••• In this re9ard we are aware
that le.ainq i ••u.. may nead to be
addr••••d in ';ulte different
fa.hion. d.pe.n4ing upon th. nature
of the a.rvic·. involvael ••••
ThuI, we are not this time
att.~ting to coaprehenllvely
r ••olv. all tl\e iS8ue. potentially
involved ••••

aaport· and OrCSar, , 411.

As will be shown hlrein, there are 10•• obvious and

critical probl... with the formula adopted by the ca.ai••ion for

determining the maxi.um r.a.onabl. rate that may be charged for

comm.rcial leased ace.... Ther. 1. no n••CS to wait to ••• how

the rule. are applied. I..a~iat. correction i. n.c••••ry.
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II. The Priaary Io1jtDt of the Ma·xi... Bta.gnable Rat.a Concept 11
to prQJDot' PrograMing Div.rl~

Th. Cabl. Televi.ic)" Con.ua.r Pro~.ction and

Competit.ion Act ot 1992 wa. :lnt.n,d.d to promote comp.tition in

proqrallJlling and to a.lurE! th.lt the wideat po.aibl. div.r.ity of

information sources are mad. available to the public from cabl•

• y.t•••• Communications Act S 61Z(a), 47 U.S.C. S 532(1).

au A.l.I.g communication. Act ~i 612 (c) (1), 47 U.S.C. S 532 (c) (1)

(requiring the cabl. op.rato:~ to establish, consi.t.nt with the

purpo.e of ••otion 612, t.he l~ric., terms, Ilnd condit.ions of

l ••••d comm.rcial aces•• u•• I.

Thu., in qranting '~e commis8ion the authority to

determine the maximua rea.onilble rat.. that a cable operator may

charge a l.a.ed acce.s user, II the clear int.nt was to promote

co_p.tition and aa.ure prOCJris1IID\ing diver.ity. In fact, it. was

recogniz.d that without fequ,Lation, 80me cable operator. would

e.tabli.h unr.a.onable tara. or ai.p1y retu•• to lea•• channala:

[C]abl. opera'eors have finanoia1 incentive.
to r.fUlle le':ltd ace••• channel capacity to
proqr....r. ~108••ervice. aay coapete with
servic•• alreisdy carried on the cable system,
e.pecially vh-an the cable operator has a
financial int••r ••t in th. progra_inq
senic.. it c.srr1•••

Hou•• Comaitt•• on zner9Y and. CO_Irce, H.R. R.p. No. 102-628,

1024 Conv., 24 S•••• at 39.

S ... Comaunication. AClt, 5 812 (c) (4) (A), 47 U.S.c.
S 612(c)(4)(A).



III. ARP1~qn of th• .!mlyla ~~aM: ~ ~ ~~;,~~~~ ~~~d
Allow Cabl. Qp.ra~gr. ~o &~ BA~' ~ Ji 0 V
Prey.nt unaffiliated Prograw"rl from LAAling Cabl. Channels for
Commareial Purpos••

The commi••ion d.t.armin.d that the maxi.um commercial

1.a.eCS acc... rat. that a caJ:)l. operator may charge is "th.

hiqhe.t implicit n.t fee cha:~qed any nonattiliat.eS proqraJIIJI.r

(exoluding lea.ed aco••• pro1r.rammerl) within the .am. programaer

cat'90ry." R.port and oreS.r, App.neSix C, S 79.970(b).

Th. m.t.hod for cal,:ulat.ing the "hiCJh.st implicit n.t

t.e" i. a. tollow.:

Th. iaplicit r•• cnarq.d an unattiliat.d
progra:aer .h'lll b. calCUlated by CSetermininc;
the mo:nthly p'riol plr .ubticrib.r that the
operator pay. to carry the prOCJramaing of
nonatfiliat.eS provid.r. aneS d.ductinc; the
monthly price ,ub.cribar. pay ~o view the
pro;ra..in; or the nonaffiliat.d provid.r.
Thi. 4itt.r.nc. i. multip1i.d by the
p.rc.nt.ag. ot .ub.cribtr. Able to r.c.iv. the
nonaftiliated provid.r·. prograaminq. ..*

R.por~ Ind Ord.r, Appendix C, S 76.970(C).

A. c1••cribed more fully below, it is unclear how the

formula would be applied in the cont.xt ot I multiple tier

.y.tea. However, tor the purpo•• of thl. di.cu••ion, PTN will

u•• the following exa.pl. ba.ed c'n the relatively ••all Maui

oable .y.tl1ll' in which it operates, usinq the ••thodoloqy

illu.trate4 in the aeport an~ Ord.r, , 511, n. 1312.

On Mao!, the cable opezator. carry I public

broa4ca.ting atation on its ba.ic tier, for Which the op.rator.

pr.sumably pay nothing. Maul's two cable syst... have betw.en 10

and 12 channels on their b••ic tier.. PTN a••uae. 10 channels

tor the purpo•• of ~hi. axa.pl.. The monthly rat. for



subscribing to the basic tie:!:' is about $10.00. aecau.e all Maul

sUbscriber••ub.cribe to the basic tier, the implicit tee tor a

.ubscriber will be: [<$1.00 '. $0.00) x 1.00] • $1.00. Thu., as

shown in this example, the m·!lximum rea.onabl. rate that could b.

charqad would be $1. 00 per .'\.\b8criber per month.

On one of the Maui .yste•• , it i. arguable that there

may be as many as 18,000 subscribers. Applyin9 the rate .et

torth in the example above, that would amount to a .aximum

r.asonabl. rate of $18,000.00 per month,4 an amount tar in .xc•••

at what PTN currently pays to leas. its cable channel••

W.r. PTN to be requir.d to pay as much a. $18,000.00

per month, it would si.ply be 80 economically unfeasible .s to

torce PTN ott the air. The economic realities of the

marketplace, particularly on Mau1, just do not support such

rate.. Forcing PTN or other si.ilar co..ercial leased acc•••

u.er. oft the air i. directly contrary to the intent behind the

cr••tion of the maximum rea.onable rate concept.

PTN earns its revenue. primarily from adverti.ing

.al... PTN'. typical adv.rtisers are r ••taurant. or oth.r local

small bu.in••••• with a finite amount ot good. or ••rvice. to

sell and, accordinqly, a relatively limited adv.rtisin9 budget.

Advertising revenue. tor a local cable channal ara not on the

4 It. le••eel .cce.. ul.er w.re 1n a m.rket of 200, 000
subscriber. under 1:h..... cirCUllstanc.s, applying thia formula,
th.~ proqr....r would have to contend with • maxi.ua rea.onable
ra~. of $200,000.00 per month. The market condition. would still
be the sa.. as tor ••••llar .arke1:, auch a. Maui, becau•• to a
lar;e extent the loc.l busine.s.. •••king adver1:1.inq ti.. would
still be faced wi~h 11.it.4 9004. and servic•• available and
limite4 adverti.in9 budgets.
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same seale a. national coapa:tli•• advertising on the network••

Moreover, on. of t:i1e cabl. operators trom which PTN

l.as.s a channel i. dire(::t.ly competing wit.h PTN tor the same

advertising revenue.!S The 0l)eratl)r, thouqh, neea not pay laa.e

rent and, thu., can afford to sell advertising tim. at. a

relatively low rate.

In light of the s.all a.dvertisinq budgets that mo.t

local bu.in••••• have and in liqtl.t of the n.ed to comp.t. with

the cable operat.ors themselves fClr limited adverti.ing r.v.nue,

it i8 particularly difficult for PTN to incr.a.e it. adverti.ing

rat•• to any significant extent. Por PTN t.o rai•••ufficient

revenue to be able to pay, for .xample, $18,000.00 p.r month to

leas. a cabl. chann.l, PTN ~ould have to rai.e its advertising

rates 80 8ubstantially that it would 10•• most, it not all, of

it. adv.rti.ers.

The practical effect of ••tting .uch a h19h maximum

reasonable rate would be that PTN and similar lea.ed acce.. u.ers

would s1_ply be forced otf the air, 1.avin9 only the cable

op.rators in the -.rket for t.he local small bu.in... advertisinq

dollar. A. st.ted .bove, t1I.. intent ot the 1992 Act wa. to

pro.ote competit.ion and d.ivt!r.ity and. t.o avoid just. this type of

situation.

S Additionally, PTN un~.r.tands that the other cable
operator troa which it 1••••'. a ch.nnel cont._pl.te••tartinq
local .4ve~ti.inq .al•• tor the c~able network. on it.••y.t....
Thu., it, too, will soon be competinq with PTH tor adverti.inq
revenue.

.,



IV. Tht c9MY.~qD Should etlang' tht "'limp ....go.hl. BIte to
a Fixed Amount. at Lla.t~ Ady.tt1.lr-Su»portl4 Progr•.,.r.

Thl b41.t alt.rnativ. we,uld b. to mandate a tixld rate

p.r .ub.criber that would apply to all cable system.. In

addition to the obviou. benetit. of clarity and simplicity,' a

fixed maximum rea.on,ble rate wou.ld promote competition and

diver.ity ot programming.

PTN propo••• a maximum fixed rat. of $.30 per

.ub.orib.r plr month. This amour.,t i& approximately the break­

.v.n fi9\1r. for. 1••••d aoce•• cLs.r, con.ies.ring mark.t

condition., production, labor, ar~ marketing costs, and g.neral

ov.rh.ad.

Mor.ov.r, .etting a fixed .aximua r •••onabl. rat. would

not adver.ely ,ftect the cabl. op.rator.. There i. little, if

any, overhead attribut.d to carrying the .ignal an4 the operators

would ,urely profit ·by 1.a.in9 channel. at a rate a. high a, $.30

plr ,ubscriber. Pr••uaably the cable operator. pay le••

th••••lv•• to obtain their own programming.

Finally, a. the maximum re.sonabl. rat. i. pr••ently

determined, th.r. are three categories of progr....r., each with

it. own hiCJh••t i.p110it f •• : pa1' p.r view1 hem. .hopping1 and,

other•••port and Ord.r, Appendix C, S 76.910(4), (f). PTN and

6 A bu.ine.. i. tar .~r. lik.ly to attract new
entrepren.ur. when co.t. art r.adily id.ntifiabl. and .a.ily
proj.cted. st.rting. bu.l~••• a. a c.bl. 1••••4 ace••• p~ovi4.r

involv.. .ub.t.nti.l .tart-up coat.. that. vill not be recouped in
the .hort t.era. Knowing whet coat. to .xpeot will 1Iak. it .a.i.r
for new bu.in..... to incur the d.bt and expen.. n.ce••ary to get
atarted, and t.his, in turn, will promote cabl. programainCJ
div.rsity.

8



other ...11 market progralllll\lr. .u.pporte4 by adverti.ing .ale.

fall undlr the "other" cateqory. PTN encourage. the Commission

to de.ignate a fourth cat.,qory fo,r adverti.lr-.upported

proqrammer. and to apply the $.30 per subscriber rate only to

tho•• falling into that cateqory.

V. It the '0..i ••i9n i. to Bltain i.t. FonulA, the cogi••ion
ShQu1d Clarity hQY tb, lormula 1;,p1il. in a Kultiple Tier Cont.}lt

It thl Commi••ion decide. to r.tain its tormula, it

mu.t clarity it. applicAtion in a. multiple tier context.

Und.r ••ction 79.970(b), the maxiaum allowable
comaercial lealed aoo••• rate i. the highelt implicit nIt fee

charged any nonatfiliat.d proqraDm.r (Ixcluding 1ea••d ace8.8

proCJraJllllers) within the sa.e tlproqram catlqory." SUbsection (4)

indicatl' that I

[T]he highl.t implicit n.t fel
charged any nonaffiliated providlr
in .8Gh c.tlQ~ _hall be the
aaxi.ua monthly 1ea.ed acc... rat,
per .Ubecri~r that the operator
could charge a commeroial lea.ed
aCCI•• programmlr in that cattgO~!.

Report and Ordlr, App.ndix C, S 79.970(d) (••pha.i. addld).

tn contra.t, the discus.ion of this calculation in thl

R.po~ and Order, " 515-522, particu1ary n. 1312, indic.tl. th.t

the c.1cul.tion Ihould bl limited to othlr nonaffiliated ace•••

proqra...r. in the .a•• c.tegory gn thI .... tier, rather than

•••• ca1:89ory prOCJr....r. 0., the .y.t.. a•• wholl.

Wh.ther or not the formula appli•• to .11 other

progr....r. in thl .... e.tegory on the .yat.. or only tho.. on

the •••• ti.r within th. BY.~" will have a .iqnifican1: iapact on



the calculation of the maxi~Im reasonable rate. Por example,

assume there ill a two-tier system with 10 channels in the basic

tier and. 15 channels 1n the lsecond tier, with t.he basic mont.hly

charge of $10.00 and. a premiuJi charqe of $15.00 per mont.h, but

only 50' of the subscribers I~urchas. the ••cond. tier. It a

proqra.er were t.o lease a channel on the basic tier, would the

Commission calculate the highest implicit tee based only on t.ho••

other channels in the same cilt.gOry as that proqra..er only on

the ba8ic tier, or would the Commis.ion include all channels in

that proqra_er' 8 cat.qory r'lqardles. of tiers? Clarification ot

this issue would be helpful.

VI. CQnelUIion

For the reasons stilted herein, P'1'N respectfully

requestst (1) that the rule:••etting the formula for determining

'the maxiaum rea.onable rat. 'that a cable opera1:or may charqe for

leased co..ercial acc••• be :~econsidered and changed to a fixed

rate of no more than $.30 pe:r subscriber per montb, at leaat for

advertiser-supported progra••era; and, (2) alternatively, if the

Co_ia.ion declines to recon:!ider, it shoul clarity how the

fOnlula applie. 1n a multipl.1 t.ier context.

Re.pectfully lubaitte4,
PARADIS. TELEVISION NETWOlUC:, INC.

'ark , Itil••

Jun. al, 1993
Attach••nt (Declarat.ion of J.,••• Kart.s)
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PEDERAL COlllltllfICATIONS COMMISSION
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In the Matter ot )
)

Implementation ot Sections of )
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Proteotion and Co.petit:ion Act )
ot 1992 )
Rate Regulation )

MM Docket 92-266

DEIMATXQLQI.. .lAllI, KABTU

JAMES KARTES, pur.uant. t;o 28 U. s. c. 5 17"6 hereby make.

the following declarationz

1. I am a .har~older, director, and ofticer of

Paradi•• Television Network, Inc. I make the .tate.ent. in thi.

deolara~ion from per.onal knowledq••

2. I have reviewed the Petition ot Paradi•• Televi.ion

Network, Inc., for Partial Recon.i4era~ion and/or Clarification,

to which this declaration i. attached.

3. The .tat...nt••ade in the attached petition are

true and correct to the be.t ot ay knowledge.

I declare un<!er pen.llty of perjury that the tor~oinCJ

i. true and correc*. execute·! on Maui, Hawaii, thi.~ay of

June, 1113.


